TOWN OF HOLDEN
ADULT USE ESTABLISHMENT ORDINANCE

SECTION 100. PURPOSE. The purpose of the Adult Use Establishment Ordinance is to
regulate uses which, because of their very nature, are recognized as having serious objectionable
operational characteristics, particularly when several of them are concentrated under certain
circumstances thereby having a deleterious effect upon the adjacent areas or when they are in
proximity to residences, schools, houses of worship, or public parks. Special regulation of these
uses is necessary to insure that these adverse secondary effects will not contribute to the
blighting or downgrading of the surrounding neighborhood. The primary control or regulation is
for the purpose of preventing a concentration of these uses in any one area or in proximity to
residences, schools, houses of worship, or public parks.

This Ordinance is based on the numerous studies which have been done throughout the United
States and the numerous cases which have been decided by the Court.

SECTION 101. The following definitions shall apply to this Ordinance:

SECTION 101.1 “Adult Amusement Store. An establishment having as a substantial or
significant portion of its sales or stock in trade “sexual devices” or books or films for sale that
are distinguished or characterized by their emphasis on matter depicting, describing, or relating
to “Specified sexual activities” or “Specified anatomical areas”, or an establishment with a
segment or section devoted to the sale or display of such material, or an establishment that holds
itself out to the public as a purveyor of such materials based upon its signage, advertising,
displays, actual sales, the exclusion of minors from the establishment’s premises, or any other
factors showing that the establishment’s primary purpose is to purvey such material.

SECTION 101.2 “Adult Motion Picture Theater and On-Site Adult Video Screening”. An
enclosed building used regularly and routinely for presenting or viewing on site of motion
picture and video preview or coin operated booths having material with a dominant theme being
distinguished or characterized by an emphasis on matter depicting, describing, or relating to
“Specified sexual activities” or “Specified anatomical areas™ for observation by patrons therein.

SECTION 101.3 “Adult Entertainment Nightclub, Bar or Cabaret”. A public or private
establishment which (i) features topless dances, strippers, male or female impersonators, or
erotic dancers; (ii) not infrequently features entertainers who display “Specified anatomical
areas”; (iii) features entertainers who by reason of their appearance or conduct perform in a
manner which is designed primarily to appeal to the prurient interest of the patron or entertainers
who engage in, or engage in explicit simulation of, “Specified sexual activities; or (iv) offers
Sadomasochistic acts or Bondage and discipline to patrons.

SECTION 101.4 “Adult Relaxation Spa” or “Adult Spa”. An establishment or place
primarily in the business of providing (1) a steam bath or sauna, (2) other bathing or hot tub
services, or (3) “rub-down” or other pseudo-massage services by a person or persons not licensed
or exempt from licensing under this Ordinance or any other Holden Code or Ordinance.




SECTION 101.5 “Adult Use Establishment”. Adult Use Establishments include, but are not
limited to, adult amusement stores, adult movie theaters and on-site adult video screening, adult
entertainment nightclubs, bars, or cabarets, adult relaxation spas or adult spas.

SECTION 101.6 “Erotic Dance”. A form of dance which seeks, through one or more dancers,
to arouse or excite the sexual desire of a patron or patrons.

SECTION 101.7 “Sadomasochistic Acts” or “Bondage and Discipline”. Flagellation,
torture, or punishment by or upon a person clad in undergarments, a mask or bizarre costume, or
the condition of being fettered, bound or otherwise physically restrained while so clothed or by a
person so clothed.

SECTION 101.8 “Sexual Device”. A device or object the primary purpose of which is to
provide direct sexual stimulation to male or female genitals or anus.

SECTION 101.9 “Specified Sexual Activities” is defined as:

a. Human genitals in a state of sexual stimulation or arousal;

b. Acts of human masturbation, sexual intercourse, any sexual act or sexual contact
as defined by Maine law, or sodomy;

c. Fondling or other touching of human genitals, pubic region, buttock or female
breast;

d. The display or depiction of sex organs during actual or simulated sexual

intercourse or sexual acts as defined by 17 M.R.S.A. § 251.

SECTION 101.10 “Specified Anatomical Areas” is defined as:

a. Less than completely and opaquely covered: (a) human genitals, pubic region,
(b) buttocks, or (c) female breast below a point immediately above the top of the
areola; and

b. Human male genitals in a discernibly turgid state, even if completely and

opaquely covered.
SECTION 101.11 “Specified Criminal Activities” are defined to mean any of the following:

A. Prostitution; promotion of prostitution; dissemination of obscenity; indecency with a
child; unlawful sexual contact; molestation of a child; sexual performance by a child; sales,
distribution or display of harmful material to a child; possession or distribution of child
pornography; public lewdness; indecent exposure; engaging in organized criminal activity;
sexual assault; molestation of a child; domestic assault; gambling; the unlawful possession, use
or distribution of a controlled substance; deceptive trade practice; stalking; terrorizing; assault;
criminal threatening; any other sexual offense against a child; conviction of a felony; possession,
sale or use of drug paraphernalia; and other similar offense to those described under other laws
of the State of Maine or other states.

B. For Which:




(1) Less than two (2) years have elapsed since the date of conviction or release from
confinement imposed for the conviction, whichever date is later, if the conviction were for a
misdemeanor.

(2) Less than five (5) years have elapsed since the date of the conviction or the date of
release from confinement for the conviction, whichever date is later, if the conviction were for a
felony.

(3) Less than five (5) years have elapsed since the date of the conviction or the date of
release from confinement for a second misdemeanor, whichever date is later, within a twenty-
four (24) month period.

C. The fact an appeal was taken from a conviction shall have no effect upon the
disqualification of the applicant.

SECTION 102. License Required. No person, corporation, partnership or other legal entity
shall operate an Adult Use Establishment without a valid Adult Use Establishment License
issued by the Town, nor shall any property owner permit the use of his, her or its premises to be
operated as an Adult Use Establishment without a valid Adult Use License issued by the Town.

SECTION 102.1 Licensing Fees. The annual licensing fee shall be $250 plus the cost of any
public hearing notices

SECTION 103. Application, Investigation, and Issuance of License.

SECTION 103.1 Application. An applicant for an Adult Use Establishment License shall:

a. Complete and file an application prescribed by the Town Clerk;

b. Deposit the prescribed license fee and a $15.00 processing fee in advance with the
Town Clerk;

C. Submit the completed application to the Town Clerk, together with attested copies

of the articles of incorporation and bylaws, if the applicant is a corporation,
evidence of partnership, if a partnership, or articles of association and bylaws, if
the applicant is an association, the legal documents which have been used to
create any other legal entity which is making application under this Ordinance, as
well as a list of all officers and directors;

d. File an affidavit which will indemnify all owners, officers, managers or partners
of the applicant and their places of residence at the time of the application and for
the immediately preceding three (3) years;

e. File the release authorized by 16 M.R.S.A. § 620(6) (Criminal History Record
Information Act) with the application for each officer, owner, manager or partner
of the applicant;

f. Submit evidence of right, title or interest in the premises in which the Adult Use
Establishment will be sited, along with the written consent of the owner or owners
of the premises for such use if applicant is not the owner; and

g. State the date of initialization of the Adult Use and the nature of the Adult Use.




SECTION 103.2 Investigation of Applicant, Officers. Upon receipt of an application or notice
of a change of the owners, officers, managers or partners of the applicant:

a. The Code Enforcement Officer, or his or her designee, shall verify that the
premises at which the establishment will be located comply with all applicable
code ordinances of the Town including, but not limited to, the building code,
plumbing code and land use code and shall report findings in writing to the Town
Clerk;
b. The Health Officer shall inspect the location or proposed location to determine
whether or not the applicable codes and ordinances relating to health and safety
have been satisfied and shall report findings in writing to the Town Clerk;
C. The Fire Chief or his/her designee shall inspect the location or proposed location
to determine if all Town codes and ordinances concerning fire and safety have
been satisfied and shall report findings in writing to the Town Clerk;
d. The Police Chief or his/her designee shall review the application, including the
criminal history record information, and shall investigate and report findings in
writing to the Town Clerk; and
€. The Town Clerk shall arrange for public notice of the public hearing on the
application in a newspaper of general circulation at least ten (10) days before the
public hearing before the Town Council, costs of which shall be paid by the
applicant, and the Town Clerk shall forward the application and other documents i
to the Town Council for public hearing and action. ‘

SECTION 103.3 Issuance and License. The Town Council, after notice and public hearing,
shall determine whether or not the application and documents submitted comply with all of the
requirements of this Ordinance. The license shall be issued upon determination by the Council,
based upon the record, evidence, and testimony at the public hearing, that the application meets
the requirements of this Ordinance. The license may not be transferred or assigned.

SECTION 104. Standards for Denial. An application for an Adult Use Establishment License
shall be denied by the Town Council in the following circumstances:

a. The applicant is a corporation, partnership or other entity which is not licensed to
do business in the State of Maine;
b. The applicant is an individual who has been convicted of specified criminal
‘ activities;
c. The applicant is a corporation or other legal entity and any principal officers, any

person having an ownership interest, or any person having a management
authority has been convicted of specified criminal activities;
The applicant is an individual who is less than eighteen (18) years of age;

e. The applicant has submitted an incomplete application, knowingly made an
incorrect statement of a material nature, or failed to supply additional information
required by the Town Clerk or Town Council that is reasonably necessaty to
determine whether the license is issuable;

f. The applicant, if an individual, or any person having an ownership or
management interest, if a corporation or other entity, has been denied an Adult




Business License for knowingly making an incorrect statement of a material
nature within the immediately preceding five (5) years to any municipality;

g. The applicant, if an individual, or any person having an ownership or
management interest, if a corporation or other legal entity, has had a license
granted pursuant to this Ordinance or a similar ordinance provision in any other
municipality revoked for any reason during the immediately preceding five (5)
years;

h. The applicant, if an individual, or any person having an ownership or
management interest, if a corporation or other legal entity, has violated Town of
Holden Charter, Codes and Ordinances, or a similar ordinance in any other
municipality within the immediately preceding five (5) years; or

i, The site on which the Adult Use Establishment is proposed is a prohibited site
under this Ordinance or any other Holden Code or Ordinance, and/or State or
Federal Law.

SECTION 10S. Standards for Suspension, Revocation. Any Adult Use Establishment License
may be suspended or revoked by the Town Council in the following circumstances:

a. The licensee fails to notify the Town Clerk of any change in material fact set forth
in the application for such license;

The licensee violates any provision of this Ordinance;

C. The licensee, a principal officer of the licensee if it is a corporation, or other legal
entity; any person having an ownership interest in the licensee if it is a
corporation or other legal entity; or any person having management authority is
convicted of specified activities;

d. The licensee violates any Holden Code or Ordinance; or

e. Any officer or employee of the licensee provides sexual intercourse, a sexual act
or sexual contact, as defined by Maine law, for any direct or indirect payment of
money or any other object of value.

SECTION 106. Age Restriction. No Adult Use Establishment may permit any person under the
age of eighteen (18) years on the premises in which the Adult Use Establishment is located.

SECTION 107. License, Fees, and Names of Owners to be Prominently Displayed. An Adult
Use Establishment Licensee must display the Adult Use Establishment License at all times in an
open and conspicuous place in the Adult Use Establishment for which the license has been
issued. Adult Use Establishment licensees must also display at all times in an open and
conspicuous place in the Adult Use Establishment, a complete list of the names of the owners
and officers of the Adult Use Establishment and a complete list of fees, prices, and charges for
all food, beverages, goods, wares, merchandise or services offered by the Adult Use
Establishment. The list of owners and officers and the list of prices and charges must be written
in clearly visible letters and figures of a size not less than 14 point.




SECTION 108. Prohibited Activities.

c.

All acts of Public indecency, as defined in this Article and by Title 17-A
M.R.S.A. §854 are prohibited in Adult Use Establishments;

Dancers and performers, employees, owners or officers of an Adult Use
Establishment shall not fondle or caress any patron or client and patrons and
clients shall not fondle or caress dancers, performers, employees, owners or
officers of the Adult Use Establishment;

Dancers, performers, employees, owners or officers of an Adult Use
Establishment shall not (1) perform, offer to perform, or agree to perform sexual
intercourse with each other or any patron or client, or (2) commit, offer to
commit, or agree to commit any sexual act with each other or any patron or client
or (3) make, offer to make, or agree to make sexual contact with each other or any
patron or client; and

Patrons and clients of adult Use Establishments shall not (1) perform sexual
intercourse with any dancers, performers, employees, owners or officers of the
Adult Use Establishment, or (2) commit any sexual act with any dancers,
performers, employees, owners or officers of the Adult Use Establishment or (3)
make sexual contact with any dancers, performers, employees, owners or officers
of the Adult Use Establishment.

There shall be no on-site consumption of alcohol in any Adult Use Establishment.

SECTION 109. Permitted Locations. Adult Use Establishments which, by definition, are adult
motion picture theaters and on-site adult video screening, adult entertainment nightclubs, bars or
cabarets, or adult relaxation spas or adult spas are permitted only in the Zones as defined by the
Holden Land Use Codes and Ordinances and the Zoning Map of the Town of Holden, Adult Use
Establishments shall not be permitted in any other zones as defined under the Holden Land Use
Codes and Ordinances and the Zoning Map of the Town of Holden. Interpretation of the Codes
and Ordinances and Maps shall be the responsibility of the Code Enforcement Officer with the
applicable appeal process as noted in such Code or Ordinance.

Within the permitted zones as hereinbefore described, the following restrictions shall apply to
permitted Adult Use Establishments:

The structure in which the permitted Adult Use Establishment is located shall be:

1) One Hundred Fifty feet (150") from the lot line of any lot on which a
residence or dwelling is located;

2) One Hundred Fifty feet (150') from any residential zone as defined under
the Holden Land Use Code and Zoning Map;

3) Five Hundred feet (500") from the lot line of any public or private
elementary or secondary school;

4) Five Hundred feet (500") from the lot line of any church, synagogue or
other house of religious worship;

5) Five Hundred feet (500") from the lot line of a public park or municipal
facility;



6) Five Hundred feet (500") from any structure in which another permitted
Adult Use Establishment is located;

Distances shall be measured in straight lines without regard to intervening structures or objects.
New lots can be created from existing lots which meet separation requirements and as long as the
distance requirements from the newly created lot line are met.

110. Physical Layout of Adult Use Establishment.

(a) Any Adult Use Establishment having available for customers, patrons, or membets,
any booth, room or cubicle for any private viewing of any adult entertainment shall comply
with the following requirements:

(1)  Access. Each booth, room, or cubicle shall be totally accessible to and
from aisles and public areas of the Adult Use Establishment, and shall
be unobstructed by any door, lock, or other control-type devices.

(2) Construction. Each booth, room, or cubicle shall meet the following
construction requirements:

(a) Each booth, room, or cubicle shall be separated from adjacent
booths, rooms, and cubicles and any non-public areas by a
wall.

(b) Each booth, room, or cubicle must have at least one side

totally open to a public lighted aisle so that there is an
unobstructed view at all times of anyone occupying the
booth, room, or cubicle.

() All walls shall be solid and without any openings, extended
from the floor to a height of not less than six feet and be
light-colored, non-absorbent, smooth textured, and easily

cleanable.

(d) The floor must be light-colored, non-absorbent, smooth
textured, and easily cleanable.

(e) The lighting level of each booth, room, or cubicle, when not

in use shall be a minimum of ten (10) foot candles at all
times, as measured from the floor.

?3) Occupants. No more than one individual shall occupy a booth, room,
or cubicle at any time. No occupant of a booth, room, or cubicle shall engage
in any type of sexual activity, cause any bodily discharge or litter while in the
booth. No individual shall damage or deface any portion of the booth.

(b) Any Adult Motion Picture Theater shall comply with the following requirements:
¢)) Aisle lights and overhead lights in the theater shall be kept on during

business hours and shall illuminate to a minimum of ten foot candles
except when motion pictures are being shown;




(2)  No standing shall be allowed in the theater;

(3)  Signs shall be posted warning patrons that sexual activity is prohibited in
the theater and informing them of the presence of surveillance cameras;
and

(4)  Theater employees shall regularly patrol the theater during business hours
and eject persons found to be engaged in sexual intercourse, a sexual act,
sexual contact, or any criminal activity. Incidents of sexual intercourse,
sexual acts, sexual contact, or criminal activity in the theater shall be
immediately reported to the Holden Police Department.

(c) Restrooms must be individual rooms and shall not contain facilities for more than one
person at a time. No more than one person shall be in the rest room with the door closed at any
time.

In the event the Adult Use Establishment licensee is a lessee of the premises on which the Adult
Use Establishment is located, both the licensee and the owner shall be responsible for
compliance with this section, and both the licensee and the owner shall be legally responsible for
any violation,

All activity covered by this Article must be conducted within an enclosed structure.

SECTION 111. Dancers and Other Performers. Adult Use Establishment must observe the
following restrictions on dancers and other performers.

(a) All dancing or other performances must occur on a platform intended for
that purpose which is raised at least two feet from the level of the floor.

(b)  No dancing or other performance shall occur closer than ten feet from any
patron, and no patron shall be allowed to be closer than ten feet from any
dancer or other performer. Notwithstanding the foregoing, incidental
touching between a dancer or other performer and a patron of a business
or social nature, i.e. a handshake or the brief contact that occurs while a
patron is giving a tip to a dancer or performer is permitted.

SECTION 112. Amortization of Existing Adult Use Establishments. Any Adult Use
Establishment lawfully operating upon the adoption of this Ordinance that is in violation of this
Ordinance shall be deemed to be a nonconforming use. This nonconforming use shall be
permitted to continue for a period of twenty-four (24) months from the effective date of this
Ordinance, unless sooner terminated for any reason or voluntarily discontinued for a period of 30
days or more. Such nonconforming use may not be increased, enlarged, extended, or altered
except that the use may be changed to a conforming use.

An Adult Use Establishment lawfully operating as a conforming use as of the effective date of
this ordinance, shall not be rendered a nonconforming use by the subsequent location of a
residence or dwelling, church, synagogue, or other house of religious worship, public or private
elementary or secondary school, public park, or municipal facility, or residential zone or use
within the distance limitations of this ordinance.




This provision apples only to the renewal of a valid license, and does not apply when an
application for a license is submitted after a license has expired or has been revoked.

SECTION 113. Exterior Signage and Visibility. No sexually explicit materials, entertainment,
or activity shall be visible from the exterior of the premises.

SECTION 114. Violations; Penalties. In addition to revocation or suspension of an Adult Use
Establishment License as provided in this Ordinance, the violation of any provision of this
Ordinance shall be punished by a fine not less than one thousand dollars ($1000) nor more than
two thousand five hundred dollars ($2500) for each offense. Each act of violation and every day
upon which any such violation shall occur shall constitute a separate offense. In addition to such
penalty, the Town may enjoin or abate any violation of this Ordinance by appropriate action,
including but not limited to revocation of the license. If the Town prevails in an enforcement
action under this Ordinance, it shall be entitled to its reasonable attorney fees and costs.

SECTION 115. Enforcement. This Ordinance shall be enforced by the Holden Code
Enforcement

Officer, or his/her designee, in conjunction with the Town Attorney or other authorized legal
counsel for the Town. Notice of violations by Adult Use Establishment licensees of other
provisions of the Holden Codes and Ordinances shall be provided to the Police Chief or Town
Attorney.

SECTION 116. Conflicts. Notwithstanding the foregoing, if there is any conflict between this
Ordinance and other Holden Codes and Ordinances, the more stringent provisions shall apply.

SECTION 117. Severability. If any section, phrase, sentence, or portion of this Ordinance is for
any reason held invalid or unconstitutional by any court of competent jurisdiction, such portion
shall be deemed a separate, distinct, and independent provision, and such holding shall not affect
the validity of the remaining portions thereof,

SECTION 118. Appeals. An appeal from any final decision of the Town Council may be taken
by any party to Superior Court in accordance with the provisions of Rule 80B of the Maine Rules
of Civil Procedure. Any denial, suspension, or revocation shall be in writing and shall include
notification of the right to and procedure for appeal.
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